CONFERENCE
Copyright and the Digital Agenda for Europe:
Current Regulations and Challenges for the Future
Athens, June 6, 2014

COLLECTIVE MANAGEMENT DIRECTIVE WITH A LONG TITLE ACHIEVMENTS, HOPES, QUESTIONS
Dr. Mihály Ficsor, Chairman, Central and Eastern European
Copyright Alliance (CEECA),
former Assitant Director General of WIPO

INTRODUCTION

Mihály Ficsor, Athens, June 6, 2014

2

Homage and dedication

Giorgos („Georges”) Koumantos –
momumental figure of the Greek,
European and international
copyright; great fighter for
authors’ rights; between 1981 and
1996, the President of the
International Literary and Artistic
Association (ALAI)
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Disclaimers
1. The views expressed by the speaker are not necessarily the
same as those of any organization for which (i) he has ever
worked; (ii) is working; or (iii) will ever work.

2. If you find that the views of the speaker are not
appropriate, those are not necessarily the views of the
speaker
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Outline
1. From the Santiago and Barcelona Agreements, through the
2005 Recommendation, to the 2014 Directive.
2. Comparison of the 2005 Recommendation – in the light of the
2007 Resolution of the European Parliament – and the 2014
Directive.
3. The Directive seen from the „peripheries” of the EU.
4. Comparison of the Directive with principles in WIPO
publications.
5. The future of collective management of copyright and related
rights in the EU – what kinds of rights?
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1. FROM THE SANTIAGO AND
BARCELONA AGREEMENTS,
THROUGH THE 2005
RECOMMENDATION, TO THE
2014 DIRECTIVE
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Santiago and Barcelona out online Recommendation in

The 2005 Recommendation
by the European Commission:
scrambling the collective
management system after the
liquidation of the CISAC
Santiago and BIEM Barcelona
Agreements (2001 and 2002)
and the Commission’s IFPI
simulcasting decision (2002)
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The 2007 Resolution of
the European Parliament

The 2007 Resolution of the
European Parliament:
this should be regulated in a
directive and much better
than in the Regulation!
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It is better late than never: the
publictation of the Draft Directive

2012: publication of the
Draft Directive not only on
trans-border online music
licencing but also on the
requirements of good
governance and
transparency
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February 2014: at last!

February 2014:Directive
2014/26/EU on collective
management of copyright
and related rights and
multi-territorial licensing of
rights in musical works for
online use in the internal
market
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2. COMPARISON OF THE 2005
RECOMMENDATION
– IN THE LIGHT OF THE 2007
RESOLUTION OF THE
EUROPEAN PARLIAMENT –
AND THE 2014 DIRECTIVE
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Basic differences between the
Recommendation and the Directive
• The Recommendation was not a binding instrument (but still it was „sold”
as if it had been binding); the Directive is binding for EU Member States.

• Concerning the legal and drafting quality of the Recommendation, it
would have been difficult say nice words; in contrast, the Directive’s legal
and drafting level is excellent (irrespective of what one may think of the
contents of certain provisions).
• The Recommendation only – or mainly – addressed the issue of transborder online licensing of music; the creators of the Directive seem to
have studied the alphabet and found that, if someone says A, it is
desirable that to also say B: it also offers detailed rules of good
governance and transparency of CMO’s activities.
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The Recommendation and the Directive
in the light of the EP Resolution (1)
European Parliament Resolution of 13 March 2007 on the Commission
Recommendation of 18 October 2005 on collective cross-border management
of copyright and related rights for legitimate online music services
(2005/737/EC) (2006/2008(INI)). Main points of the criticism of the
Recommendation:
• „the Commission failed to undertake a broad and thorough consultation
process with interested parties and with Parliament before adopting the
Recommendation”;
 Justified criticism; amptly corrected during the long process of preparation of
the Directive.

• „it is unacceptable that a ‚soft law’ approach was chosen without prior
consultation and without the formal involvement of Parliament and the
Council, thereby circumventing the democratic process”;
 Justified ctiticism; corrected through the adoption of the Directive.
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The Recommendation and the Directive
in the light of the EP Resolution (2)
Main points of the criticism of the Recommendation:
• „the Recommendation seeks merely to regulate the online sale of music
recordings, but could – owing to its imprecise wording – also be applied
to other online services (e.g. broadcasting services) containing music
recordings; whereas the resulting lack of clarity as to the applicability of
differing licensing systems leads to legal uncertainty”;
 Justified criticism; corrected by clear separation of general rules applicable for all
CMOs and the specific requirements for trans-border online licensing of music.

• „there is a risk that right-holders complying with the recommendation in
respect of their interactive online rights would deprive local collective
rights managers (CRMs) of other rights (e.g. those relating to
broadcasting), thus preventing users of those rights from acquiring user
rights for a diversified repertoire from one and the same CRM”;
 Justified criticism; in respect of broadcasting, corrected by derogation under Article 32.
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The Recommendation and the Directive
in the light of the EP Resolution (3)
Main points of the criticism of the Recommendation:
•

„music is not a commodity and collective rights managers are mainly non-profitmaking organisations, and whereas introducing a system based on controlled
competition serves the interests of all right-holders and of promoting cultural
diversity and creativity;”
 Justified criticism about a missing aspect; due to the general EU perception of how a „balanced
competition” should look like in this respect, the Directive does not fully reflect either the double
(product and service but carrying cultural values) nature of music and other protected creations or
the special public functions of CMOs to promote creativity and support creators.

•

„national CRMs should continue to play an important role in providing support
for the promotion of new and minority right-holders, cultural diversity, creativity
and local repertoires, which presupposes that national CRMs should retain the
right to charge cultural deductions”;
 Justified criticism about a missing aspect; for the first part of the paragraph, see the comments to
the preceding paragraph; as regards „cultural deductions”, they are retained (but it must be
recognized that their value may be reduced in case of online music licensing, at least from the
viewpoint of „mandating CMOs”).
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The Recommendation and the Directive
in the light of the EP Resolution (4)
•

•

„the existing network of national CRMs plays an important role in providing
financial support for the promotion of new and minority European repertoire and
whereas this should not be lost;
„there is concern about the potentially negative effects of some provisions of the
Recommendation on local repertoires and on cultural diversity given the potential
risk of favouring a concentration of rights in the bigger CRMs, and… the impact of
any initiative for the introduction of competition between rights managers in
attracting the most profitable right-holders must be examined and weighed
against the adverse effects of such an approach on smaller right-holders, small
and medium-sized CRMs and cultural diversity.”
 Justified criticism and perfect analysis; honest attempts (tag-on (carry-on) obligations,
etc.) have been made in the Directive to mitigate the potential negative effects, but
the danger still exist; thus this is one of the most important aspects to be kept in mind
for a the review function of the Expert Group under Article 41 of the Directive: the
application of the Directive „must [also] be examined and weighed against [possible]
adverse effects of on smaller right-holders, small and medium-sized CRMs and cultural
diversity.”
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3. THE DIRECTIVE SEEN FROM
THE PERIPHERIES OF THE EU
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Chance of CMOs in the periphery
in the light of the new Directive
• Chance of CMOs in the periphery to fulfill the conditions of trans-border
online licensing:
 in many countries: zero;
 in certain countries: perhaps some.
• Chance of the periphery to fulfill good governance and transparency
requirements:
 in certain countries: even some CMOs indispensable for a healthy
copyright infrastructure are missing;
 in certain countries: CMOs are fighting for survival;
 in certain countries: CMOs function but the fulfilment of all the
requirements require serious legislative, administrative and
organizational efforts.
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What to do? (1)
Trans-border online licensing of music:
• authors, performers and other rightholders may join foreign CMOs directly:
 efficient – or at least more efficient – management of rights;
 but possible language problems;
 but extra costs;
 but less chance to exercise membership rights.
• the potential problems may be mitigated
 if authors, performers and other rightholders become members of domestic
CMOs and those CMOs mandate foreign CMOs to grant multi-territorial
licenses for online rights in musical works;
 (but for mandating repertoires, there are certain conditions); or
 if a foreign CMO establishes local representation.
What about non-trans-border on-line licensing restricted to the territory of a small
country – with some possible language-rooted „spill-over”?
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What to do? (2)
What to do if in a country – in particular in a country of the periphery of the
EU – a CMO is unable to fulfill the general requirements under Parts I and II
of the Directive?
Not to authorize it or – where it already exists – to withdraw its
authorization? And, in such a case, simply to leave the solution to the
extension of the activity of the CMO of another EU Member State to take
care collective management in the country?
 Negative impact on cultural diversity.
 Cultural „integration” to the detriment of cultural diversity (which
would not mean „more Europe” - but less Europe, worse Europe or
no Europe).
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What to do? (3)
Then what?
There would be a need for transitional rules, grace periods, special
treatment – by not pretending that we have an immediately applicable „one
fits all” system (rules, periods, treatment that are not specifically
„institutionalized” in the Directive).

And what is indispensable:
 support, assistance by EU bodies, governments, interested NGOs and
partner organizations;
 institution-building programs;
 special, targeted projects aimed at establishing and developing
collective management systems.
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4. COMPARISON OF THE
DIRECTIVE WITH PRINCIPLES IN
WIPO PUBLICATIONS
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i

WIPO book approved by a WIPO Working Group and published
in 1990 in English and later also in French and Spanish
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Updated edition first published by WIPO in 2002 in English
and then also in French and Spanish
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With the permission of WIPO, published also in several other languages

Mihály Ficsor, Athens, June 6, 2014

25

The principles in the WIPO book and the
Collective Management Directive
The first version of the WIPO book („Collective Admisitration of Copyright and
Neighboring Rights”) was approved by a WIPO Group of Governmental Experts
and published in English in 1990 (and later also in other languages).
 In the Conclusion Chapter, it contained – summing up the description and analysis of
collective management systems – 19 basic principles.

The second – new, updated and completed – and so far the last edition (under
the title of „Collective Management of Copyright and Related Rights”) was
published by WIPO in English in 2002 and later also in several other languages).
 In the Conclusion Chapter, it contains 26 basic principles.

It is worthwhile reviewing the new Directive in the light of the principles in the
WIPO book (the latter of which is certainly would require revision in the light of
new developments, including those reflected in the Directive).
 At the 25th and 26th sessions – in December 2013 and April-May 2014 – of the WIPO
Copyright and Related Rights Committee (SCCR), some delegations suggested that
collective management should also be included in the future agenda of the SCCR.
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Principles in the 2002 edition of the WIPO
book and the Directive (1)
„(11) Usually, there should be only one organization for the same category of rights for
the same category of rights owners in each country. The existence of two or more
organizations in the same field may diminish or even eliminate the advantages of joint
management of rights.” (Emphasis added.)
 Comments added to this principle in the book:
„362. Many of the basic advantages of joint management (easy and legally safe licensing,…
substantial decrease of transaction costs, etc.) may be obtained only through a single organization…
„363. It is another matter that the absence of alternative organizations may create a de facto
monopoly position for the organizations concerned (or even a de jure monopoly position…). For this
reason, some… arguments may also be forwarded for the establishment of competing societies. It
seems, however that, by the very nature of copyright and related rights, certain categories of
"market," "competition" and "monopoly" cannot be applied directly in this field.”
 No antagonistic contradiction, but the approach of the European Commission and the CJEU tend
to grant priority frequently to competition considerations.
 Under the Directive, in particular under its Title III, a system of parallel competing CMOs are
foreseen without a one-stop-shop traditionally offered by CMOs.
 However, see, e.g., the OSA ruling of the CJEU and the broadcasting derogation in the Directive.
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Principles in the 2002 edition of the WIPO
book and the Directive (2)
„(4) As regards the choice of rights owners between individual exercise and collective
management of rights, their freedom of association should be respected. Collective
management should not be made obligatory in respect of exclusive rights which, under the
international norms… must not be restricted to a mere right to remuneration, and, in the case of
which individual exercise is possible.”
Full harmony with the principles and provisions of the Directive.
„(5) In the digital online environment, owners of rights have greater freedom to choose
between individual exercise and joint management of rights, since they may exercise their rights
directly on the global information network… This does not mean, however, that it is necessarily
in the interest of owners of rights to make use of this opportunity. The reasons for which, in
certain fields – such as the exercise of ‚performing rights’ – collective management is the best
solution in the analog world also exist in the digital environment. It is, in principle, possible for
some… well-known… authors and performers to choose an individual way. Experience shows,
however, that, at least in the case of ‚traditional’ forms of collective management, this kind of
‚dissidence’ and repudiation of the principle of solidarity may backfire and may be counterproductive not only for the community of creators but, in the long run, also for such
‚individualists’.”
 Not an issue addressed in the Directive, but it may be a useful advice for its application.
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Principles in the 2002 edition of the WIPO
book and the Directive (3)
„(14)…The essence of an [extended collective management] system is that, if there is
an organization that is…sufficiently representative [both domestically and
internationally] in the given field, the effect of the management is extended by the
law also to the rights of those owners of rights who have not entrusted the
organization with the management of their rights. In an extended collective
management system, there should be provisions for the protection of the interests of
those owners of rights who are not members of the organization. They should have
the possibility of “opting out”… and/or claiming individual remuneration. Unless such
possibilities exist and may be applied in practice without any unreasonable
difficulties, an extended joint management system is to be regarded a form of
mandatory collective management, and, thus, point (4) above is applicable to it.”
 Recital (12) of the Directive: „This Directive, while applying to all collective management
organisations, with the exception of Title III,… does not interfere with… extended
collective licensing...”
 However, it is not clear under the Directive how the extended effect might prevail if –
as preferred by the EC competition policy – parallel CMOs function.
 What about The Rubik’s-cube solution of the Hungarian Copyright Act?
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Principles in the 2002 edition of the WIPO
book and the Directive (4)
„(15) Government supervision of the establishment and operation of
collective management organizations seems desirable. Such supervision
may guarantee, inter alia, that only those organizations which can provide
the legal, professional and material conditions necessary for an appropriate
and efficient management of rights may operate; that the joint management
system be made available to all rights owners who need it; that the terms of
membership of the organizations be reasonable and, in general, that the
basic principles of an adequate collective management (for example, the
principle of equal treatment of rights owners) be fully respected.”
 The Directive is in full accordance with this principle.
 However, it may be a question which government may and should exercise
supervision - to which somewhat differing answers may be given depending of
whether online trans-border or more „traditional” licensing is involved.
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Principles in the 2002 edition of the WIPO
book and the Directive (5)
„(19) A certain level of tariffs (for example, a higher level than in other countries) should not be
regarded in itself as a sufficient basis for presumption of abuse. In that respect, it should be
taken into account that the tariffs should correspond to the exclusive nature of rights and should
represent an appropriate remuneration to owners of rights… [T]he actual value of the repertoire
and service offered by a joint management organization, as well as the economic and social
conditions of the country concerned should also be taken into account.”









Article 16(2) of the Directive: „ Tariffs for exclusive rights and rights to remuneration shall be
reasonable in relation to, inter alia, the economic value of the use of the rights in trade, taking into
account the nature and scope of the use of the work and other subject-matter, as well as in relation
to the economic value of the service provided by the collective management organisation.”
Surprisingly similar language – but is the intended (and actual) meaning the same?
It is justified to stress economic value of the repertoire and the service offered to users by the
CMOs if it means the scope of repertoire (blanket license, narrower repertoire – broader
repertoire), extended effect or the need for dealing with parallel CMOs, level of administrative
burden, etc.
The expression „rights in trade” is ambiguous; there is broad scope of licensing outside „trade.”
Commercial objective cannot be regarded as a sine qua non condition.
Tariffs established in a given Member State should equally apply to all potential CMOs.
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Principles in the 2002 edition of the WIPO
book and the Directive (6)
„(16) Decisions about the methods and rules of collection and distribution of
remuneration, and about any other important general aspects of collective
management, should be taken by the rights owners concerned or by bodies
representing them under the statutes of their organization.
„(17) For rights owners whose rights are managed by a collective
management organization, regular and sufficiently detailed information
should be available about the activities of the organization that may concern
the exercise of their rights. Such information should also be available to
foreign collective management organizations in mutual representation
partnership with the organization concerned.”
 Principles of good governance and transparency on which the Directive
contains more detailed norms (according to certain opinions, even too
detailed norms) and a number of guarantees.
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Principles in the 2002 edition of the WIPO
book and the Directive (7)
„(22) Appropriate legislative and administrative measures should facilitate
the monitoring of uses and collection of royalties by collective management
organizations. The fullest possible cooperation by users – including
application for licenses and supply of programs – should be prescribed as an
obligation, and enforcement measures and sanctions should be applied
against those users who create any unreasonable obstacles to such activities
of joint administration organizations.”
 Article 17 of the Directive: „Member States shall adopt provisions to ensure that users
provide a collective management organisation, within an agreed or pre-established time
and in an agreed or pre-established format, with such relevant information at their
disposal on the use of the rights represented by the collective management organisation
as is necessary for the collection of rights revenue and for the distribution and
payment of amounts due to rightholders. When deciding on the format for the provision
of such information, collective management organi sations and users shall take into
account, as far as possible, voluntary industry standards.”

Mihály Ficsor, Athens, June 6, 2014

33

Principles in the 2002 edition of the WIPO
book and the Directive (8)
„(23) No remuneration collected by a collective management organization should be used for purposes
other than covering the actual costs of management and the distribution of the remuneration to rights
owners, except where the rights owners concerned, including foreign rights owners, or bodies
representing them under the statutes of their collective management organizations, authorize such a use
of the remuneration (for example, for cultural or social purposes). It should, however, be taken into
account that authorizing deductions for cultural and social purposes may establish a favorable basis for
the operation of collective management organizations in an efficient way, as well as for sufficient
political support and social respect for copyright and related rights (in particular in… ‚net importer’
countries).”






Recital (28): „[I]t is important that management fees do not exceed justified costs of the management of
the rights and that any deduction other than in respect of management fees, for example a deduction for
social, cultural or educational purposes, should be decided by the members of the collective management
organisation… This Directive should not affect deductions under national law, such as deductions for the
provision of social services by collective management organisations to rightholders, as regards any aspects
that are not regulated by this Directive, provided that such deductions are in compliance with Union law.”
Still it is unclear how „re-aggregating” transborder online licencing at „mandated” CMOs will impact the
chances of „mandating” CMOs to mainatin and finance their social, cultural or educational programs.
The loss of big remuneration-attracting repertoires by „mandating” CMOs may require new forms of interCMO solidarity on the side of „mandated” CMOs .
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Principles in the 2002 edition of the WIPO
book and the Directive (9)
„(24) The remuneration collected by a collective management organization – after the
deduction of the actual costs of management and of other possible deductions that rights
owners may have authorized according to the preceding point – should be distributed
among individual rights owners in proportion to the actual use of their works and objects
of related rights as much as possible.
„(25) Foreign rights owners represented by a collective management organization should
enjoy, in all respects (such as the monitoring of uses, the collection of remuneration, the
deduction of costs and, especially, the distribution of remuneration), the same treatment
as those rights owners who are members of the organization and nationals of the country
concerned.
„(26) Joint management organizations may perform activities other than management of
rights proper, but the costs of such activities should not burden the remuneration
collected in the framework of joint management of rights.”
 There seems to be harmony between these last three principles of the Directive and
the Directive
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General comparison of the principles of
the WIPO book and the Directive (1)
• There is reasonable harmony in respect of the basic principles.
• Still there are differences as regards certain emphases: the Directive pays
much more attention to the economic, market, trade, business and
competition aspects and less attention to the cultural implications than
the WIPO book.
• This seems to be a general characteristic of the approach of EU bodies
which may follow from the fact that culture is not covered by the
exclusive and shared competences listed in Articles 3 and 4 of the TFEU.
Under Article 6, the EU may only carry out actions to support, coordinate
or supplement the Member States’ actions.
• Cultural products and services are of a double nature; their cultural
importance does not seem to be sufficiently recognized in the EU and
this seems to also have an impact in the Directive (even if the extremely
unilateral nature of the Recommendation has been „doctored”).
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General comparison of the principles of
the WIPO book and the Directive (2)
•

Dilemma: it is justified to maintain the existing scope of cultural sovereignty of Member
States (since it definitely results not less Europe but in „more Europe”), but what to do if
an important means of cultural policy – copyright – is taken away and transferred to EU
level – and in a way that aspects other than culture may become unilaterally dominant ?
 Desperate reaction of European creators and the warning of EU Ministers of Culture in
November 2012 which it seems – in contrast with previous drafts (apparently prepared
under unilateral influence of the digital agenda and competition sectors) – fortunately
resulted in a somewhat better-balanced program for the „Licensing for Europe”
consultations (see the manifesto „Enough is enough” of nearly 20.000 European creators at
www.ipetitions.com/petition/support-authors/ and the letter of 12 EU Ministers of Culture
(http://www.actualitte.com/tribunes/lettre-ouverte-I-europe-doit-porter-une-ambitionpour-la creation-1971.htm.).

•

WIPO’s position is certainly influenced by the facts (i) that the Berne Convention is a
basically author-centric treaty; (ii) that even its title – with reference to literary and arts –
makes clear its deeply culture-rooted nature; and (iii) that the governments represented
by the delegations at WIPO also fully take into the cultural implications.
 The name of WIPO’s Copyright Sector changed to Culture and Creative Industries Sector.
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5. THE FUTURE OF COLLECTIVE
MANAGEMENT OF COPYRIGHT
AND RELATED RIGHTS IN THE EU –
WHAT KINDS OF RIGHTS?
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Rights and collectively –
problems and doubts
Not only the establishment and operation of CMOs should be settled
adequately. The adequate applicability of the rights that are, or may be,
managed collectively is as much – and, in fact, even more – important.
To characterize the thesis that it is not sufficient to speak about collective
management without guaranteeing due protection of the rights involved,
reference to three current issues seems worthwhile:
 the case law of the CJEU concerning the right of communication to the
public, one of the important rights traditionally managed collectively;
 the multiple attacks against the right to remuneration for private copying
(an important source of income through CMOs); and
 the status of „user-generated creations” (in respect of which collective
management may be one of the appropriate solutions).
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The CJEU case law on the concept and
right of communication to the public (1)
An error based on an inappropiate source; honest attempts to correct it (but
with mixed results):
•

It is a widespread opinion that the CJEU’s Svensson judgment (Case C- 466/12)
„has saved the Internet” (because it has maintained the possibility of using
hyperlinks). The judgment has truly made a honest and commendable effort to
establish reasonable balance and it also does offer chances for rightholders to
exploit their works and other protected subject matter in the online
environment, since it has clarified that the use of hyperlinks (“clickable links”)
qualifies as an act of making available to the public. However, unfortunately, those
chances are limited because a fundamental problem of the CJEU’s “established
case law” on the right of communication to the public and the right of making
available to the public – namely, that it is based on the „new public” and „specific
technical means” theories – has not been eliminated.
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The CJEU case law on the concept and
right of communication to the public (2)
An error based on an inappropiate source; honest attempts to correct it (but
with mixed results):
•

•

The “new public” theory – as outlined in the Court’s SGAE ruling (Case C-306/05) –
although in the given case itself it did not have yet immediate negative impact, is in
conflict with the international treaties and the EU directives. The theory was adopted
because the CJEU – recognizing WIPO publications as a reliable source to clarify the
concept of communication to the public – relied exclusively on an old 1978 WIPO
Guide to the Berne Convention (and misinterpreted it, because following from its
simple, introductory document style, it allowed misunderstanding) rather than (i) on
the text of the relevant norms and of their “preparatory work”; (ii) on the thorough
analysis made in authoritative copyright treatises; (iii) on the interpretation adopted
by a series of competent WIPO committees of governmental experts refuting any
possible „new public” theory; and (iv) on the new 2003 WIPO Guide reflecting that
interpretation.
The „new public” theory results in a kind of exhaustion of the right of communication
to the public (obviously not allowed under the international treaties and the acquis).
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The CJEU case law on the concept and
right of communication to the public (3)
An error based on an inappropiate source; honest attempts to correct it (but
with mixed results):
•

•

In the TVCatchup judgment (Case C-607/11), the Court tried to correct the “new
public” theory by introducing the “specific technical means” theory (according to
which the right of communication to the public applies where there is no new public
but the communication is made by such new – different – means); but this theory is not
in accordance with the international and EU norms either.
In the Del Corso ruling (Case C-135/10) – which, contrary to the others, can hardly be
listed as an attempt to correct a previous error (just the contrary) – the CJEU got into an
even more obvious conflict with these norms by subjecting the application of the right
of communication to the public to the criterion of profit-making purposes. A strange
sentence in the judgment (about offering music through a radio apparatus by dentist in
its waiting room): „such a broadcast is not of a profit-making nature, and thus does
not fulfil the criterion set out in paragraph 90 of the present judgment” [criterion of
the applicability of the right of communication to the public]. The application of the
theory developped in Del Corso might abolish rights concerning background music.
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The CJEU case law on the concept and
right of communication to the public (4)
An error based on an inappropiate source; honest attempts to correct it (but
with mixed results):
•

In Svensson, the Court made a further correction in the combined “new public” and
“specific technical means” theories by ruling that the right of making available to the
public through hyperlinks (clickable links) apply also where rightsholders restrict access
and the restriction is circumvented. The chances of rightholders to use licensing
methods facilitating due exploitation of their works and objects of related rights
depend on how broadly the concepts of “restriction” and “circumvention” are
interpreted. However, the criterion of “restriction of access” may also be regarded as a
sort of formality to be fulfilled for obtaining protection of the right of making available.

•

It would be desirable to establish an adequate balance by saving both the Internet and
copyright on bases other than the legally defective concepts of “new public”, “specific
technical means” and “restriction of access”. A possible alternative might be the application
of a duly developed and finely tuned implied licensing doctrine.
(See more in detail Mihály Ficsor: „Svensson: honest attempt at establishing due balance
concerning the use of hyperlinks – spoiled by the erroneous ‚new public’ theory” at
www.copyrightseesaw.net).
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Remuneration for private copying
under attack (1)
Extracts from the response of the Hungarian ALAI Group to the EC Questionnaire of
the „Public consultation on the future of EU copyright rules” (available at
www.copyrightseesaw.net):

•

•

•

It goes without saying that the private copying limitation (it is a limitation of the
exclusive right to a right to remuneration in accordance with, and controlled by,
the three-step test under Article 5(5) of the Directive) as provided in Article
5(2)(b) equally applies in the digital environment.
The rulings of the CJEU on the application of this limitation have contributed to
the clarification of the various issues that have truly emerged. [However, see the
remarks on the ACI Adam case below.]
It follows from the three-step test that it is an obligation of Contracting Parties to
the international copyright treaties to diminish (where this is possible – an in the
case of „levies”, it is) the unreasonable prejudice created by widespread private
copying to the legitimate interests of authors and other the owners of rights at
least to a reasonable level.
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Remuneration for private copying
under attack (2)
Extracts from the response of the Hungarian ALAI Group:
•

The existing private copying systems – which do function adequately when they
are applied in accordance with the international treaty obligations and the
provision of Article 5(2)(b) of the Directive – have become the target of unjustified
and badly founded attacks: (i) by the entertainment equipment and recording
material manufactures which do not accept even such a marginal contribution to
remunerating the creators, producers and publishers of works and other materials
without which their equipment and recording materials would become to a great
extent meaningless; (ii) by neo-anarchist groups which attack many things that are
indispensable for adequate protection of the rights of authors and other owners of
rights; (iii) by the governments of certain Member States which simply have not
implemented Article 5(2)(b) and now they would like to adapt the EU copyright
system in a way that they may find “retroactive” justification.
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Remuneration for private copying
under attack (3)
Extracts from the response of the Hungarian ALAI Group:

•

A kind of radical overhaul of the private copying provisions, such as what has
occurred unfortunately in Spain (inter alia, by replacing a proportional system by a
symbolic payment which is a fraction of what was due before), or what might
follow from the adoption of certain recommendations in the not duly informed
Vitorino report would be not only in conflict with the acquis communautaire and
the international obligations binding the EU and its Member States, but it would
also undermine the potentials of cultural creativity and production of the Union
(which is still an existing comparative advantage in the global markets and which is
and indispensable element of European identity) eliminating important sources
due to authors, performers and other owners of rights.
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Private copying from illegal sources (1)
•

In its ACI Adam ruling (C-435/12), the CJEU correctly found that private copying
from illegal sources must not be allowed by the copyright laws of EU Member
States. However, it is questionable that its finding according to which, therefore,
private copying remuneration should be reduced in proportion with the extent of
such copying would be appropriate.

•

By now it has become clear that it is impossible or highly impracticable and/or it
is a kind of enforcement-policy suicide attempt to launch lawsuits against the
huge crowd of illegal downloaders. However, in view of the Court’s ruling, this
may result in a weird contradiction: in principle, those who copy from legal
sources pay (indirectly, through a levy) at least a modest sum, but those who copy
from illegal sources, pay nothing.
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Private copying from illegal sources (2)
•

Thus, in its official opinion SzJSzT 17/06 of 11 May 2006 , the Hungarian Copyright
Council, when it found that private copying from illegal sources is not allowed, it
applied the nemo auditur propiam turpidudinem allegans and also found as
follows:
„64. The panel has found furthermore that
- in view of private copying from illegal sources, it is not justified to decrease the
remuneration levied, by virtue of Article 20 of the LoC [Law on Copyright], on audio
and audiovisual carriers for the possibility of private copying (and the abolition of the
right to such remuneration is particularly not justified);
- for the calculation of damages to be paid for the infringement committed by private
copying from illegal resources, it should be taken into account if the infringer has paid
a levy as part of the price of the audio or audiovisual carrier used by him for such
copying.”
(The English translation of the opinion is available at www.copyrightseesaw.net under the
title „Private copying from illegal sources is to be forbiden but it does not justify the
elimination of fair compensation.”)

•

This seems to be a better-balanced solution.
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UGC (1)
•

It is submitted that the exception provided in Article 5(3)(k) of the Information
Society (Copyright) Directive for caricature, parody and pastiche offers adequate
freedom where subjecting certain uses to the authorization by the authors might
unduly limit the freedom of expression. Certain other exceptions, such as those for
quotations and accidental use may broaden the possibilities.

•

In other cases, the exercise of the rights of adaptation, reproduction and other
relevant rights may also function and, in this respect, collective management may be
an appropriate general solution to flourishing UGC making. This is certainly the case
in respect of some already functioning small-user, „low-level-user” licensing which
might cover a very broad scope of UGCs (in respect of which authors would hardly
find it necessary and feasible to exercise their rights on an individual basis – provided
their moral rights are respected). (For the dangers of unintended consequences of
trying to introduce special „UGC exception”, see Mihály Ficsor: „Comments on the
UGC provisions of the Canadian Bill C-32” (available at www.copyrightseesaw.net)).
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UGC (2)
Extracts from the response of the Hungarian ALAI Group to the
Questionnaire of the „Public consultation on the future of EU copyright
rules” (see above) concerning the question of the rights of UGC makers (see
above):
First, if a lawful derivative work is involved, since it has been authorized by the
authors on the basis of their exclusive right provided in Article 12 of the Berne
Convention or by the law, for example as a parody, its status is exactly the same
as the status of any work protected under the international treaties. Since this is
the case, if there is any question concerning due remuneration of authors for
online uses of their works, the question is necessarily the same from the
viewpoint of the authors of all categories of works irrespective of whether they
are pre-existing works or derivative works.
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UGC (3)
Extracts from the response of the Hungarian ALAI Group:
Second, if – in contrast – someone makes a derivative work without
authorization by the authors or by the law, due to the legal principle of nemo
auditur suam turpitudinem allegans, the very question of how the infringer is
remunerated may hardly be justified. If the work is used either in its pre-exiting
form or in a form adapted or otherwise altered by such infringers, the
remuneration is due to the author of the original work. (It may be an issue to
discuss how the principle of “theft is prohibited even from a thief” might be
applied in such a case, and how the maker of an infringing derivative version
might oppose the use thereof. However, it does not change the legal situation
that, if such non-authorized altered versions of pre-existing works are used, the
authors of those works are in the position to exercise their rights, including the
right to receive remuneration.
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UGC (4)
Extracts from the response of the Hungarian ALAI Group:
In fact, in many cases, in addition to special licensing systems and tariffs for
“small users” (the existence of which has been recognized as a result of the
“Licensing for Europe” consultations), it may be a solution for the authors of preexisting works not to pay attention necessarily to the question of whether
unauthorized non-commercial “UGC” versions truly amount to derivative works
or not, but just to exercise and enforce their rights in respect of such versions too
on the basis of their rights in the pre-existing works [possibly through a CMO].

Collective management might be also a choice for the „monetizing” option
foreseen in the actively applied UGC system foreseen and published on
www.ugcprinciples.com.
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Umberto Eco’s message relevant for the
UGC phenomenon (1)

A quotation follows in which Umberto Eco speaks about is the
relationship of multimedia variants and books but this also
applies to the relationship of mash-ups, etc. and valuable
original works.
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Umberto Eco’s message relevant for the
UGC phenomenon (2)
„A book offers us a text which, while being open to multiple interpretations,
tells us something that cannot be modified. Suppose you are reading
Tolstoy's War and Peace: you desperately wish that Natasha will not accept
the courtship of that miserable scoundrel Anatolij; you desperately wish
that the marvellous person who is Prince Andrej will not die, and that he
and Natasha will live together forever. If you had War and Peace on a
hypertextual and interactive CD-ROM, you could rewrite your own story
according to your desires; you could invent innumerable "War and Peaces",
where Pierre Besuchov succeeds in killing Napoleon, or, according to your
penchants, Napoleon definitely defeats General Kutusov…(continues)
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Umberto Eco’s message relevant for the
UGC phenomenon (3)
Umberto Eco (continued)

Alas, with a… book…we cannot do this. We are obliged to accept fate and to
realise that we are unable to change destiny. A hypertextual and interactive
novel allows us to practice freedom and creativity, and I hope that such
inventive activity will be implemented in the schools of the future. But the
already and definitely written novel War and Peace does not confront us
with the unlimited possibilities of our imagination, but with the severe laws
governing life and death.”
(Umberto Eco: „The Future of the Book”)
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